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           14 October 2005

	Confidentiality Notice: The information contained in this fax is intended for exclusive attention of the addressee. Disclosure or distribution of the information is prohibited. Please advise us immediately should you have received this fax in error.


Dear Sir/Madam

IN RE:  LAND RESTITUTION CLAIM IN RESPECT OF ERVEN 212 AND 242, BISHOPSCOURT:  THE PROTEA VILLAGE COMMUNITY LAND CLAIM

We refer to the above and wish to advise as follows:

1. We act on behalf of the Fernwood Residents Association and the Bishopscourt Residents Association (‘the FRA’ and ‘the BCRA’, referred to collectively as ‘our clients’). 

2. The purpose of this letter is to set out several of our clients’ concerns regarding the settlement of a claim lodged on behalf of the Protea Village Community (where appropriate, ‘the community’) for the restitution of Erf 242 and portions of Erf 212, Bishopscourt (‘the claim’) in terms of the Restitution of Land Rights Act 22 of 1994 (‘the Restitution Act’), and to request certain information. 

3. While our clients have no objection to claimants who fall within the parameters of the Restitution Act being given equitable redress in terms of that statute, they are concerned that any land claim settled in favour of such claimants should take place in accordance with the requirements of the Restitution Act and other applicable law.  More especially, they are concerned that this is not happening in relation to the claim.

4. Our clients’ concerns relate in particular to – 

· the latest draft agreement in terms of which the claim is proposed to be settled (‘the agreement’); 

· an in-principle decision taken by the Council of the City of Cape Town (‘the Council’) on 28 May 2004 to ‘release …the developable portions of Erf 212, Bishopscourt… for restitution purposes’ (‘the May decision’); and 

· a document from which it appears that the Council took a further decision on 30 August 2005 that ‘the land in question be made available to the Department of Land Affairs at the price originally paid by the Council in May 1983 (R106 036,57) escalated at the rate of the Consumer Price Index for the period 1983 to 2005’ (‘the August decision’).

5. The latest draft of the agreement which our clients have in their possession is the one which was circulated in May 2004 and is, for ease of reference, attached hereto.  The parties to the agreement are the Department of Land Affairs (‘the Department’), Protea Village Action Committee, the National Botanical Institute, the Cape Town City Council and the Department of Public Works.  Although our clients understand that the agreement is intended to be one in terms of section 42D of the Restitution Act, this is not entirely clear from the agreement itself and our clients, in the first instance, require clarity as to whether the agreement is intended to be entered into in terms of section 42D, or instead section 14(3) of the Restitution Act.

6. Our clients’ complaints, which are where appropriate addressed in greater detail below, are briefly the following: 

6.1. that despite the fact that our clients are parties who are interested in the claim, they are not included as parties to the agreement as required by section 42D of the Restitution Act; 

6.2. that the agreement appears to contemplate restitution of ownership to individual members of the community – in other words individual as opposed to communal ownership – despite the fact that the claim has been made by or on behalf of a community; 

6.3. that the agreement contemplates the ‘feasibility of using the portions of Erf 212, Bishopscourt…to supplement the development on Erf 242 Bishopscourt’ being ‘investigated and considered by an appropriate service provider…[working] with the development claimants’, only after the Department and the Council have already entered into the agreement, and the Minister of Land Affairs (‘the Minister’) has approved it;

6.4. that the May decision was made without taking into account the fact that Erf 212 is designated as a ‘public place’ on General Plan TP 1013LD of Bishopscourt Township (‘the general plan’);

6.5. that the May decision was made without taking into account the fact that there are several servitudes which are still registered against Erf 212 which would preclude the land being used for the purposes for which it is being made available; 

6.6. that the agreement will be in respect of certain ‘portions of Erf 212, Bishopscourt reflected on Annexure 1’ (annexure 1 not being attached to the agreement and not yet having been finalized as far as our clients are aware) and Erf 242, without an environmental impact assessment, as contemplated by section 22 of the Environmental Conservation Act 73 of 1989 read with the regulations published thereunder (GN R1183 in GG 18261 of 5 September 1997 as amended), having first been obtained, and thus a proper assessment being made of the suitability of Erf 212, in particular, for residential use; 

6.7. that the agreement will be in respect of certain ‘portions of Erf 212, Bishopscourt reflected on Annexure 1’ (and Erf 242) without, as far as our clients are aware, the responsible heritage resources authority having decided whether or not any proposed development may proceed on those erven;

6.8. that due consideration would not appear to have been given to the question of whether the ‘Protea Village Community’ was, and still is, a community as defined in section 1 of the Restitution Act;

6.9. that there has not been due compliance with sections 3 and 4 of the Promotion of Administrative Justice Act, 3 of 2000, to the detriment of our clients and other members of the public (who have rights to procedural fairness by virtue of a number of decisions in the restitution process being administrative action affecting the public); and

6.10. that the August decision does not comply with sections 14(2)(b) and 14(5) of the Municipal Finance Management Act 56 of 2003 (‘the MFMA’).

Our clients should be parties to the agreement

7. Section 42D(1) of the Restitution Act provides that ‘If the Minister is satisfied that a claimant is entitled to restitution of a right in land in terms of section 2, and that the claim for such restitution was lodged not later than 31 December 1998, he or she may enter into an agreement with the parties who are interested in the claim …’.

8. Our clients, as the representatives of the residents and ratepayers of Bishopscourt and Fernwood townships respectively, qualify as parties who are interested in the claim.  This is particularly so in the case of the BCRA because of the fact that Erf 212 is designated ‘Public Place’ on the general plan, and the rights of township residents in respect of that public place were protected in the deed of transfer by which the land passed to the City of Cape Town (‘the City’) in 1974.  The members of the FRA also have an interest in the maintenance of the amenities of the neighbourhood in which they live insofar as Erf 242 (which is extensively used for community and recreational activities) is concerned. 

The agreement impermissibly contemplates individual ownership

9. The claim was lodged as a community claim as envisaged by section 2(1)(d) of the Restitution Act (see the introductory clauses of the agreement).  There is no evidence to suggest that the community members also claimed as individuals who were dispossessed of rights in land.  As such, any land which is restored must be restored to the community (or more accurately, a legal entity which represents and acts on behalf of the community) and not to individual members. 

10. Although the agreement envisages (in clause 2.2.7) that ‘Transfer of Erf 242 will take place after the claimants have formed and registered the appropriate legal entity (including a Trust) to hold the land’, it is not entirely clear, first, what the position is in respect of Erf 212, and secondly, how this provision fits into the scheme of the agreement. 

11. It appears from the following provisions in the agreement that individual ownership by members of the community may be envisaged:

11.1. clause 2.2.6.13, which provides that ‘an appropriate service provider’ working with the ‘development claimants’ will investigate and consider ‘[t]he appropriate manner and timing of land transfers’ (our emphasis);

11.2. clause 2.2.11, which provides that ‘No person may, in respect of the subject property, without the written approval of the Minister, enter into a contract…(i) for the sale, exchange, alienation or disposal in any other manner of that land or any portion thereof…’;

11.3. clause 2.2.15, which provides that the provisions contained in inter alia the clause described in paragraph 11.2 above ‘will not apply to transactions between members of the Protea Village Community and will not be binding on the direct descendants of the beneficiaries in terms of this agreement’.  (The clear implication of this last clause in particular is members of the community will be able to own subdivided erven and bequeath them to their descendants.)

12. Our clients' concerns in relation to this issue relate primarily to the fact that the agreement will facilitate the eventual transfer of individually-owned plots to a developer.  It is our clients’ submission that this is not only wholly contrary to the spirit and purpose of the Restitution Act, but will inevitably increase urban sprawl and densification of the Fernwood and Bishopscourt townships.  Accordingly, the Commission on Restitution of Land Rights: Western Cape (‘the Commission’) is expressly requested to clarify the legal basis upon which any land awarded to the community will be held and what restrictions (if any) will be imposed on the descendants of the members of the community to ensure that the communal ownership required by the Restitution Act in the case of communal land claims does not evolve into individual ownership.

The premature nature of the agreement and land transfer

13. Our clients’ third main concern is that clause 2.2.6.5 of the agreement provides that ‘an appropriate service provider’ working with the ‘development claimants’ will investigate and consider ‘the feasibility of using the portions of Erf 212, Bishopscourt reflected on Annexure 1 to supplement the development on Erf 242 Bishopscourt’.

14. The feasibility or otherwise of using any portions of Erf 212 to supplement the development on Erf 242 is clearly a question which must be considered by the Minister before the agreement is entered into.  It should also have been considered by the Council before it made the May decision and the August decision.  It is irrational for land to be sold for restitution purposes, and an agreement to be concluded to implement a restitution process, only for it thereafter to be discovered that restitution of the land is impractical or effectively impossible.

Failure to consider further relevant considerations

15. Erf 212 is currently designated as a ‘public place’ on the general plan.  The City thus holds it in trust for the residents of the Bishopscourt Township.  Deed of Transfer 33794/1974 dated 7 October 1974 (‘the Deed of Transfer’), in terms of which the public places in Bishopscourt Township Extension No. 2 were transferred to the Municipality of Cape Town, confirms that ‘the rights of owners of erven and of other persons to public places in the Township’ were not affected thereby.  The May decision to make Erf 212 available for restitution purposes ignores these factors and the rights conferred thereby.  The same is true of the August decision.  Both decisions fail to recognize as well that there were also several other servitudes which are registered against Erf 212 which would have to first be successfully removed before a decision could be taken as to the extent of the property which can be made available for restitution purposes. 

16. We point out in this regard that the relevant authorities have recognized the validity of these rights before – most notably when there was a dispute in the early 1980s over the potential transfer of Erf 242 to developers and the erstwhile Administrator of the Cape decided that Erf 212 could not be transferred for the purposes of permitting a townhouse development because the closing of the public place could lead to legal and financial implications for the City and the taxpayer.

Non-compliance with the MFMA

17. It appears that the August decision was taken on the strength inter alia of a document entitled ‘Report to Executive Mayor’ dated 6 and 11 August 2005 (‘the report’). At numbered paragraph 2 of paragraph 8.4 of the report it is confirmed that ‘[t]he proposed community value to be derived from the transfer of this land to the State for the purposes of restitution is considered to be a reasonable reflection of the market value for this asset’.  

17.1 There has, however, been no proper assessment of the market value of the land.  The suggestion (in the Executive Mayor’s recommendation) that the value of the land can be assessed merely by calculating the amount of the 1983 purchase price in today’s money (i.e., by converting the amount using the CPI) is contrary to accepted principles of land valuation.  In any event, it is not possible to value the land intended to be sold until its exact size and location is known.  

17.2 We in any event do not understand the reference in the Executive Mayor’s recommendation to the ‘price originally paid’ for the land (Erf 212) in 1983.  As appears from the Deed of Transfer, Erf 212 vested in the City in terms of section 24(1) of Ordinance 33 of 1934, and no price was paid for it. (This is just one of a number of errors in the recommendation underlying the August decision.)

17.3 There consequently has not been compliance with section 14(2)(b) of the MFMA, which requires consideration of the ‘fair market value of the asset and the economic and community value to be received in exchange for the asset’. 

18. There furthermore has not been compliance with section 14(5) of the MFMA, which requires that ‘any transfer of ownership of a capital asset…must be fair, equitable, transparent, [and] competitive …’.  There has been no competitive process in respect of the sale or transfer of Erf 212 (or portions thereof).  Instead, what is contemplated is an out-of-hand sale to a predetermined buyer. 

19. We note, too, that section 4(2) of the By-Law relating to the Management and Administration of the City of Cape Town’s Immovable Property (published in Province of the Western Cape: Provincial Gazette 5988 dated 28 February 2003) provides that the Council shall not, unless permitted or prescribed otherwise, alienate or let immovable property below market value. 

Request for information

20. In order for our clients to be better placed to participate effectively in the future conduct of this matter, our clients require the following documents.  In this regard we attach hereto a copy of the requisite request form in terms of section 18 of the Promotion of Access to Information Act, 2 of 2000, directed to the information officer at the Commission:

20.1. a copy of the latest draft agreement proposed to be entered into between the parties to the agreement in settlement of the claim, seemingly in terms of section 42D of the Restitution Act (alternatively, in the event that the section 42D agreement has been entered into, a copy of the agreement in its finalised form);

20.2. a copy of the claim lodged on behalf of the community in terms of the Restitution Act;

20.3. a copy of the notice published in the Government Gazette pursuant to section 11 of the Restitution Act;

20.4. a copy of annexure 12 to the report entitled ‘Protea Village Community Claim Bishopscourt, KRK 6/2/3/A/1/0/9574/73’ compiled by Sally Gross in April 2001 which comprises a list of the claimants;

20.5. a copy of the most recent and up to date list of claimants (we understand from the Commission that the list of claimants is still being finalised); and
20.6. a copy of the document which gives effect to or constitutes the legal entity required by clause 2.2.7 of the agreement.

21. Our clients also require the following information from the City (and also attach the appropriate access to information request form in this regard):

21.1. a copy of the City’s Policy on Land Restitution dated October 2001;

21.2. a copy of the full and final version of the minutes of the Council meeting held on 30 August 2005, alternatively the full minutes of the discussion, and any resolution, relating to the ‘Land Restitution Claim in respect of Erf 212 Bishopscourt or part thereof: the Protea Village Land Claim’ (C11/08/05); and
21.3. all correspondence between the City and the responsible heritage resources authority regarding the proposed development on Erf 212, and/or Erf 242.

22. In view of our clients’ concerns outlined above, we hereby request the Minister to withhold her approval of the agreement proposed to be entered into by the stakeholders until such time as our clients' concerns have been addressed. 

We await your urgent response.

Yours faithfully

NICHOLAS SMITH & ASSOCIATES

Per:

N.D. SMITH

Copies (with annexures) to:

Land Claims Commission: Western Cape 

Att:  Ms. J. Williams (Legal Advisor)

Private Bag X9163

CAPE TOWN

8000

Per fax:  (021) 424 5146

City of Cape Town: Land Restitution Unit

Human Settlement Directorate

Att: Ms. Pogiso Molopho (Manager)

21st Floor, Cape Town Civic Centre

Hertzog Boulevard 

CAPE TOWN

8000

Per fax: (021 419 8845

Copies (without annexures) to:

The Protea Village Action Committee

c/o Ms Joy Francis

51 Mimosa Crescent 

BELHAR

7490

The National Botanical Institute 

Private Bag X7

Claremont

7735

Per  fax: (021) 762 3229 

Our ref:  RWS/kb/F5-005


Your ref:   





 








URGENT
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